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1. Please give an overview of ship arrest practice in your country.
There are essentially three ways in which one can arrest or attach a ship in South Africa:

(i) An arrest in rem -

A maritime claim may be enforced by an action in rem :

« if the claimant has a maritime lien over the property to be arrested; or

* if the owner of the property to be arrested would be liable to the claimant in an action in
personam - where he/she would be personally liable in a direct action against them.

(i) An arrest in personam -

A maritime claim may be enforced by an action in personam when the Defendant is a :
* person resident or carrying on business at any place in South Africa;

» person whose property within the Court's area of Jurisdiction has been attached by the claimant
to found or confirm jurisdiction;

e person who has consented or submitted to the jurisdiction of the Court;
* company, if the company has a registered office in South Africa.

Note that it is only where the defendant is a foreigner and therefore it is necessary to found
Jjurisdiction that their property has to be attached to establish that jurisdiction. An "attachment” is
the term used for this proceeding, borrowed from Roman Dutch law, as distinct from an "arrest”
which is the procedure to commence an action in rem, based on the English in rem Admiralty
procedure.

(iii) A security arrest;

A court may order the arrest of any property for the purpose of providing security for a claim which
is or may be the subject of arbitration or any proceedings contemplated, pending or proceeding,
either in the Republic of South Africa or elsewhere, and whether or not it is subject to the law of
South Africa.

The Court will have jurisdiction over all matters pertaining to the arrest itself and any security
furnished in relation thereto. The claimant, however, does not submit to South African jurisdiction
for the merits of the claim in respect of which security is sought.

2. Which International Convention applies to arrest of ships in your country?

South Africa has not acceded to any International Convention related to the arrest of ships. The
law and practice in respect of the arrest of ships in South Africa is regulated by the Admiralty
Jurisdiction Regulation Act of 1983 as amended with effect from 1 July 1992 ("the Act’). In the
drafting of the Act, certain aspects of the Arrest Convention 1953 were taken into account and
incorporated into the legislation, such as the provision for the arrest of "associated ships”, which
is a wider concept than "sister ships". The Act provides the formula to determine what law applies
to the substantive merits of a maritime claim, but the arrest procedures are determined by the
provisions of the Act itself.

3. Is there any other way to arrest a ship in your jurisdiction?

Apart from the procedure to "attach” a ship in personam there is no other procedure to detain a
ship for a maritime claim. The Act is specific in its requirements for the arrest or attachment of a
ship, where the claim is a maritime claim as defined in Section 1 of the Act. If the claim is not a
maritime claim as defined and the claimant has a claim enforceable in personam against its owner,
then subject to certain restrictions such as that the claimant must be domiciled locally and the
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defendant must be a foreigner, the ship could be attached by order of the High Court in exercise
of its parochial (non-admiralty) jurisdiction to found jurisdiction to sue in common (Roman Dutch)
law.

4. Are these alternatives e.g. saisie conservatoire or freezing order?
See above. They might have certain similarities, but they are not identical.

5. For which types of claims can you arrest a ship?

The definition of a maritime claim in the Act effectively covers all causes of action in relation to
ships, the carriage of cargo and matters maritime. The definitions are also wide enough to cover
matters which are ancillary to "shipping” matters. A comprehensive list of maritime claims can be
found in Section 1 of the Act.

6. Canyou arrest a ship irrespectively of her flag?
Yes, a vessel can be arrested within our jurisdiction irrespective of the flag she is sailing under.

7. Canyou arrest a ship irrespectively of the debtor?

No - the claim must be enforceable in personam against the owner or demise charterer (who is
deemed to be the owner for this purpose). However a vessel can also be arrested on an associated
ship basis, meaning that where the maritime claim arises in respect of one ship, it is possible to
bring an action in rem, or a security arrest, by arresting an "associated ship” instead of the ship in
respect of which the maritime claim arose. The ship will be an "associated" one, effectively where
the respective companies which own the "guilty” ship and the "associated" ship, are controlled
directly or indirectly by the same person or persons.

8. What is the position as regards sister ships and ships in associated ownership?

A sister ship as well as an associated ship can be arrested (in fact the former falls within the definition
of the latter) for liabilities of the owner or bareboat charterer of what is termed the "ship concerned”
or "guilty ship”.

An associated ship is one (in simple terms) which is owned by a company which is controlled
directly or indirectly by the same person who controlled the company which owned the "guilty
ship” (the ship concerned) at the time the cause of action arose.

9. What is the position as regards Bareboat and Time-Chartered vessels?

Bareboat charterers (or "demise charterers’) are deemed to have been and to be, the owner of a
vessel for purposes of an arrest in rem. As such, if the liability sought to be enforced, is that of the
bareboat charterer, the ship can be arrested in rem for the liabilities of the bareboat charterer.
The same does not however apply to a time chartered vessel.

Nevertheless, for purposes of an associated ship arrest, the charterer (whether bareboat, time or
voyage) is deemed to have been the owner of the ship concerned (the "guilty ship") for purposes
of the arrest of an associated ship (i.e. one owned by a company which is controlled by a person
who controlled the company which was the charterer and therefore the deemed owner of the
guilty ship, at the time the cause of action arose)

10. Do your Courts require counter-security in order to arrest a ship?

No, South African courts do not require counter-security as a pre-condition for ordering the arrest
of a ship. However, the owner of the ship arrested can seek an order for counter security to be put
up, if they can make out a case that the arrest has prima facie been obtained without reasonable
and probable cause, or the security demanded to obtain its release, is excessive.

11. s there any difference in respect to arresting a ship for a maritime claim and a maritime lien?

Yes. The concept of a maritime lien is different to a maritime claim. A ship can always be arrested
in rem for the claims recognised by South African law as maritime liens (but not for claims giving
rise to a maritime lien in a foreign jurisdiction), even if the ship has been sold. It is a claim which
properly lies in rem against the ship, notwithstanding in personam liability of its owner. In addition
a vessel can be arrested for enforcement of a maritime claim, as defined in the Act, even if not a
maritime lien, where the owner is liable in personam.
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12. Does you country recognise maritime liens? Under which International Convention, if any?

Yes, but only those restricted maritime liens recognised in terms of our common law as being so
classified, which are in effect those claims recognised by English law. These are those that were
recognised by the Colonial Courts of Admiralty in 1890, i.e. claims for bottomry, salvage, seamen's
wages, master's wages, disbursements and liabilities, and any claims for damage caused by a vessel.
No International Convention applies and no claim classified as a maritime lien by a foreign law,
will be enforced as such.

13. What lapse of time is required in order to arrest a ship since the moment the file arrives to your
law firm?

In the case of an in rem arrest, an arrest can generally be effected as soon as the papers are drafted
and issued at Court. This can be achieved within a few hours after instructions are received. In the
case of a security arrest however, an Affidavit is required to be deposed to and as soon as a Judge
is available to hear the application, an order can be granted and the arrest effected. Although a
more substantive application therefore, a security arrest can still be effected within a few hours of
the receipt of the instruction, subject to the availability of a Judge to hear the matter, but this
should be capable of being arranged the same day, including over weekends and after hours.

14. Do you need to provide a POA, or any other documents of the claim to the Court?

No power of attorney has to be filed at the time of seeking an arrest order. All that is needed
initially in order to place a vessel under arrest is -

(i) the issuing and service of a Summons that includes a statement of the facts upon which the
claim is based, as well as the issuing and service of a Warrant of Arrest; and
(ii) a Certificate in terms of Rule 4(3) of the Act, deposed to by the attorney representing the
claimant, or by the claimant itself, in support of the Summons and the Warrant, which sets out the
necessary averments as required by the Act and confirms the accuracy thereof.

If a security arrest is sought however, an affidavit must be filed and this must have the relevant
documents in support of the cause of action (if any| attached to it. The owner of the ship can after
the arrest is granted, challenge the authority of the attorney who obtained the arrest, in which
case a power of attorney must be filed.

15. What original documents are required, what documents can be filed electronically, what
documents require notarisation and/or apostille, and when are they needed?

For an arrest no original or notarised or authenticated documents are required. It is permissible
to file electronically transmitted documents, whether faxed or scanned and emailed. If however
a matter proceeds to trial and documents are required to be submitted in proof of the claim, it may
be necessary to produce the original document or a copy thereof, which would then have to be
authenticated by notarisation and apostille.

16. Will your Courts accept jurisdiction over the substantive claim once a vessel has been arrested?

If an action is commenced before this court in rem or following an attachment to found jurisdiction,
in personam then it is the court seized of the matter notwithstanding where the cause of action
arose, or where the claimant or the defendant are domiciled and the court will as a matter of
domestic law have inherent and statutory jurisdiction.

The defendant can however seek an order that the court thereafter decline to continue to exercise
Jjurisdiction, or stay the action on the merits, on the basis of forum non conveniens where e.g. there
is a choice of forum clause in a contract or where it is more appropriate that the matter be heard
in the jurisdiction where e.g. a collision occurred. The test of when the court should consider
deferring jurisdiction in favour of another court or forum, is determined by the common law of
South Africa, which however follows the test applied by the English courts.

17. Which period of time will be granted by the Courts in order for the claimants to take legal
action on the merits?

The arrest procedure in rem is itself the commencement of the substantive proceedings on the
merits and is not merely a conservatory procedure, as a summons is served simultaneously with
the warrant of arrest which has to be answered with a defence on the merits. With an attachment
to found jurisdiction in personam the court will normally authorize and direct that particulars of
claim be served within one month of the attachment.
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18. Do the Courts of your country acknowledge wrongful arrest?

Yes. It is however termed an arrest "without reasonable and probable cause”, which is a narrower
concept to one of "wrongful arrest”.

19. Do the Courts of your country acknowledge the piercing and lifting of the corporate veil?

Yes, but strictly speaking only when circumstances of fraud have been proven. The associated ship
arrest provisions also allow a measure of piercing the corporate veil, but only where the strict issues
of common control of owning companies is proven.

20. Is it possible to have a ship sold pendente lite; if so how long does it take?

Yes. From the time of the order the ship can be sold within 6 weeks but the time period can be
longer if the owner or another creditor opposes the sale or the terms for sale stipulated by the
Court.
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