
Holding slide

About these samples



1 March 2016Introduction to litigation in Hong Kong

Introduction to litigation in Hong Kong

1) Hong Kong

– “one country, two systems”

– common law

– Separate from PRC law

2) Separate Admiralty division of the High Court

3) Deals with claims under High Court Ordinance, Section 12A (Admiralty 

Jurisdiction)
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Admiralty Claims
 Most common claims:

 Claim to possession/ownership

 Mortgage

 Damage done to or by a ship

 Loss of Life or Personal Injury

 Cargo claims

 Charterparty disputes

 Crew wages

 Claims regarding repair and 

construction of a ship

 General average

 Towage

 Salvage

 Goods or Materials supplied to a ship

 Enforcement of “maritime” Arbitration 

Awards 

 NOT : MOA, general contractual 

disputes, insurance premiums
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TYPES OF ACTION
In Rem / In Personam?

1. In rem action against the Res – i.e. the Vessel – allows a potential arrest

2. In personam against a company or individual e.g. NVOC

3. In personam writs can under certain circumstances be served outside the 

jurisdiction 

4. In rem writs cannot be served outside the jurisdiction and require the vessel’s 

physical presence in Hong Kong to allow service, with a few notable exception 

e.g. fund established
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WHAT HAPPENS IF THE VESSEL IS 
NOT PHYSICALLY PRESENT IN 
HONG KONG?
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1. Protect change in ownership unless maritime lien arises

2. Protect time bar – subject to jurisdiction issues

3. Vessel can be placed on (free) shipwatch – arrest can occur later

Why issue an in rem writ and put the vessel on 
shipwatch?
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Maritime Liens: Does the claim survive a 
change of ownership

1. Damage done by ship

2. Salvage 

3. Seamen’s wages

4. Bottomry and respondentia

5. Master’s wages and disbursements

All other claims do not survive a change in ownership and require a statutory lien to be created
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Maritime Claims, Security, Jurisdiction and Time Limits

24/3/2015 24/9/2015 24/12/2015 23/3/2016
1 Delivery Vessel changes 

ownership
Writ issued Time bar

Date of Incident

24/3/2015 24/9/2015 24/12/2015 23/3/2016
2 Delivery Writ issued Vessel changes 

ownership
Time bar

Statutory Liens: Non-Maritime Liens
e.g. : Cargo Claim
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Time Bars

Limitation of Liability

1. By convention e.g. Hague Visby Rules – 12 months

2. Contractual e.g. 9 month

3. By Statute – 6 years

4. Collision claims – 2 years



HOW DO I GET MY ARREST WARRANT? 
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Jurisdiction 

Any dispute arising under this Bill of Lading shall be decided in the country where the 

carrier has his principal place of business, and the law of such country shall apply except 

as provided elsewhere herein

Reverse Side
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1. CLAIM:  SEA WATER INGRESS – US$1 MILLION

2. CARRYING VESSEL: “GRAIN MAIDEN”

3. OWNER:  GRAIN BULKERS LIMITED, HONG KONG

4. TIME CHARTERER AND NAMED CARRIER:  

FAR EAST BULKERS LTD HONG KONG, 

OWNERS OF “FAR EAST BULKER”

5. SHIPPER & SELLER:  GENERAL FOODSTUFFS LTD

6. RECEIVER, BUYER & CLAIMANT:  WORLDWIDE PRODUCE LTD, JAPAN

EXAMPLE CARGO CLAIM
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REQUIREMENTS
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Example 2
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1) All terms and conditions, liberties and exceptions of the Charter Party, dated as 

overleaf, including the Law of Arbitration Clause, are herewith incorporated

2) Hong Kong law would recognise the incorporation of the charterparty/fixture 

note including the Arbitration clause and stay the matter to the correct forum 

(Mandatory)

3) BUT……the vessel can still be arrested in Hong Kong to obtain security for  

domestic or foreign arbitration proceedings

ARBITRATION CLAUSES

March 2016
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Provision of Security 

1. “MOSCHANTHY” [1971] 1 Lloyd’s Report 37

2. Full value of claim plus interest and costs

3. Other considerations are:

(i)  Value of vessel

(ii)  Mortgage over vessel

(iii) Residual equity 

March 2016
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Types of Security

1. Bail bond

2. Cash

3. Bank Guarantee 

4. Letter of Undertaking
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Tonnage Limitations

1. Tonnage Limitation 1996 applies in Hong Kong, but not the new limits

2. In a major casualty shipowner can limit his overall liability

3. Charterers and operators can also take advantage of the fund
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What if the Defendants cannot put up security?

– Vessel can be sold – pendente lite

– Application by way of Notice of Motion and Affidavit

– Public sale by auction

– Monies paid into Court 

– Distribution of monies subject to “priorities” hearing 

1) Bailiff’s costs

2) Producer of the fund – solicitor’s costs

3) Maritime Liens

4) Mortgagees

5) Statutory rights of action 
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Arrest

 Court fees

(i) Writ – USD135

(ii) Arrest fees – USD150

 Lawyer’s fees – on average USD3,000 to USD5,000

 No counter security provision

 Very quick procedure

 Releasing party – usually Defendant, must pay Bailiff’s fees

March 2016Introduction to litigation in Hong Kong
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SUMMARY OF ARREST IN HONG KONG

 Quick and economical

 24 hour access to the Admiralty Judge and Bailiff

 Disclosure requirements not onerous

 Copy documents acceptable

 No counter-security

March 2016Introduction to litigation in Hong Kong

http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi36b_qiI3LAhVie6YKHeg6DD8QjRwIBw&url=http://info.cobraguard.net/cobra-blog/topic/shop-exchanges&psig=AFQjCNH8_Wt1o3KtQG5hU5r03rcFlhfKDQ&ust=1456288777703049
http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi36b_qiI3LAhVie6YKHeg6DD8QjRwIBw&url=http://info.cobraguard.net/cobra-blog/topic/shop-exchanges&psig=AFQjCNH8_Wt1o3KtQG5hU5r03rcFlhfKDQ&ust=1456288777703049
http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi36b_qiI3LAhVie6YKHeg6DD8QjRwIBw&url=http://info.cobraguard.net/cobra-blog/topic/shop-exchanges&psig=AFQjCNH8_Wt1o3KtQG5hU5r03rcFlhfKDQ&ust=1456288777703049
http://www.google.com.hk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwi36b_qiI3LAhVie6YKHeg6DD8QjRwIBw&url=http://info.cobraguard.net/cobra-blog/topic/shop-exchanges&psig=AFQjCNH8_Wt1o3KtQG5hU5r03rcFlhfKDQ&ust=1456288777703049


22

SUMMARY OF ARREST IN HONG KONG

 No Power of Attorney required

 Free shipwatch

 Acceptable security: payment into Court or Bail Bond; other forms (Club LOU, 

bank guarantee) by negotiation only

 Damages for wrongful arrest uncommon

 Judicial auction available
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