
Litigating 
the OW 

Bankruptcy

March 4th 2016

Ship Arrested Conference

Singapore



Route Log

1. Pros & Cons of arresting at the Panama 
Canal

1. Case in re MV GRACE ONE



PROS AND CONS OF ARRESTING VESSELS IN PANAMA



Legal frame for arrests – Article 166 CMP

1. Arrest of property of defendant to execute maritime 
liens – low bond

1. Arrest of property of defendant to ascribe jurisdiction 
to the PMC when defendant is outside the jurisdiction 
of the Courts [i.e. Fuel Arrest claim against charterer] –
nominal bond

1. Arrest of property of defendant to avoid the process 
from being illusory in its effects by securing arrest over 
assets to secure the full satisfaction of creditors – high 
bond [20-30% of sum claimed]



 Plaintiff can apply for injunctive relief to avoid vessel 
owner to change ownership and/or sell vessel – high bond 
(USD 10,000 – 50,000 discretionary by judge)

 Arrests can be made as security for a foreign proceeding –
defendant has to ask for removal.

 Low risk of owner avoiding arrest due to the reliable 
information provided by the Marine Traffic Office of the 
Panama Canal Administration – which is confidential, and 
ISPS compliant.

 Arrest orders can be appealed one time to the Maritime 
Appellate Court.

 Judge only requires by law to issue an arrest prima facie
evidence of a ‘winnable claim’ – no requirement of 
documental formalities at arrest stage.



 Arrest applications are filed concurrently with underlying 
claims.

 The claims are verified initially by Judge with due regards 
to the Substantive Law Applicable to the claim. 

 Conflict law is Article 566 of the CMP. It contemplates 17 
hypothetic claims and the respective choice of law. 

 6 scenarios mandate judge to use COL unless there is an 
“express agreement to the contrary.”

 Article 566.
13. In regards to the effects of contracts of services provided 
to the vessel or cargo and contracts for supplies, unless 

there is an “express agreement to the contrary” the laws 
of the flag of the vessel apply to underlying claim.
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The Cons

 Briefs in litigation 
in spanish

 Documental 
formalities – POA, 
Affidavits need 
Apostille

 Owners’ bond to 
lift arrest are stuck 
in Court until there 
is a final decision 
by the CA.

 LOU’s are accepted 
by agreement.



Wrongful arrest risk is low because it is common 
practice litigators allow for transit under arrest, thus 

transit time allows parties to acquire relevant 
documentation on board the vessel and proceed to 

release vessel in case arrest is not within procedural 
rules. 

Transit waiting time is usually somewhere between 36-
48 hours – we are working on this one!



Panama’s contribution to the Global Litigation of the 
OW Bankrupcty – in re MV GRACE ONE
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1. Contractual Claim

2. Maritime Lien US Law

Who is entitled to claim?
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The “Ambiguity” Argument? Ney.



Negotiation v 
Opportunity?



Does “bunker trader or broker” defeat the Lien under US 
Law? 
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Broker?

Intermediary?
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Does “bunker trader or broker” defeat the Lien under US 
Law? 
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Does “General Maritime Law” include CIMLA?



A person who supplies necessaries to a vessel has a maritime lien over the 
vessel by operation of the Commercial Instruments and Maritime Liens 
Act (hereafter CIMLA), 46 U.S.C. §31342, which provides:

“(a) Except as provided in subsection (b) of this section, a person 
providing necessaries to a vessel on the order of the owner or a person 
authorized by the owner--

(1) has a maritime lien on the vessel;
(2) may bring a civil action in rem to enforce the lien; and
(3) is not required to allege or prove in the action that 

credit was given to the vessel.  
(b) This section does not apply to a public vessel.”

“All that matters is that the statutory requirements stated in CIMLA have 
been satisfied.  If the statutory requirements are satisfied, a maritime lien is 
conferred on the necessaries supplier, no matter what the contractual 
relationship between the parties in question.”

Affidavit of Professor Martin Davies - Sea Debt Management v. 
MV GRACE ONE (MC1/13/01/2016)



Under US Law what is the role on intermediaries? Does it 
preclude the right of the physical supplier to a maritime lien 
over the serviced vessel?

Two categories:

a. “the General Contractor/Subcontractor” line of cases –
which basically states general contractors but not 
subcontractors have a lien over the vessel. (Port of 
Portland v M/V PARALLA, 892 F2d 825 (9th Cir 1990).

a. “the Principal/Agent or Middle-man” line of cases – in 
which the necessaries provider is held to have a maritime 
lien over the vessel, no matter how many intermediaries 
there are between it and the vessel. (Marine Fuel Supply & 
Towing, Inc. v M/V KEN LUCKY, 869 F 2D. 473 (9TH Cir 
1988)

Affidavit of Professor Martin Davies - Sea Debt Management v. 
MV GRACE ONE (MC1/13/01/2016)
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Court's’ analysis of [46 USC S 31321 (a) (4) (b) / 31342 
(a)] as follows: 

“Given the law presumes who ordered the fuels was 
authorized and burden of proof is not on plaintiff-non 
movant party to prove that credit was given to the 
vessel, it is clear is fuels were received on behalf of the 
vessel and documents sealed thereto and given that 
the obligation contracted for necessaries of the vessel 
where contracted on behalf of a person who by virtue 
of the contract is legitimated to lien the vessel, there is 
under US law a possible maritime lien actionable 
against the vessel.” – Judge C. Ciniglio (MC1)
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