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hilBneously.CubanuesselshavemiOnued
tosml»ltierstit)S"*li>unteisttiTtfi°ut
the milt). Cuba, tliiCTjghCufletChatHtig,
has chartered vessels ftorn Greek, Israeli,

and other shipownars, and It has contracted with
ship repaired In Canada and woridwlde.
Despite the embargo pressures Imposed by ffie
Amatan Helms ButDnledslattnanlthewlhdiaial
of Soriet assistance, Cuba has managed to sunhe
commercially, but It has encountered mgjor
difficulties In honouitigllsainBaaualcommbiienK
Due to Its Internal policies, freight monies and
export revenues are hmediately dkxated to sodal
prtorUes, and are not preserved to maintain and
consolidate Its merchant shipping fleet5-2E This
creates a situation of mgfor delays and defaults
whfch are of great conoem to foreign shipowners,
bunker suppliers, ship repairers, and affected
creditors In related areas:
To exacerbate the problem, Cuba has a tendency
to shift Its shipping Intenestsftnm one Mhistiy to
another. Up until 1995, entities such as Cuflet
Chartering and Empresa de Navegadon Mamblsa
haw been transftrrBlfhmtheMlnlsayofTtansiXKt
to the Mlnffiv of Rstienes, undera body presently
named PESPORT. This latter has assumed control

During the year 1995, theJurtsdMonofPESPORT
was In turn reduced to the manaaement and
cmtrol of flshlng fleets, and ANTARES, teoclacton
de Navleras cte Cuba. was created to manage and
cnrtrolthe nneidantawig ties These tunaucaic
Bangescreate ham tacredtm who seek pa»men
for outstanding debts. Unes of communication
are constanay discontinued, pamnnd replaced,
and disquieting silences are created which only
add to the anxiety of creditors.

further developmentthat has ccxitrtauted
to the Insecurity of creditors has been
the registration of Cuban ships In flags of

~' conventencejurisdlcttonslnthelastflve'
years. TTie Empresa de Navegaclon Mambtea fleet
has been substantially dismembered, and its
remaining ships registered In Malta, Cyprus and
Baize. The fleets under FRIOMAR. TBANCABCO<
CORAL and others have all suddenly acQulred flag
ofrorwenlence registrations.
46romajuridk3t point of view, Canada eriloys the
privilege of being Imbued with two great legal
bradtttons. The Commcxi law and English admiralty
recourses constitute the law of the land. Howerer,
added to this tradUn the CM Code and the Code
of Civil Procedure of Quebec supplement the

recourses which may be tnvoted by creditors to
protect melrdalm against defaulting deDtorswtio
do not have permanent assets in the Jurisdtetton
prior to JudBerrtent.

he flrst Is the action In rem, or the arrest
proceeding directed against the debtor
ship. The second recourse Is the slsteraNp
arrest, Introduced In Canada In 1992. The

third recourse Is the Mareva Irijunctlon, whteh
requires the creditor to pruvUe an undertaking
for damages. The fourth recourse Is the seizure
before Judgement (salste avantjugementl. Ttils
latter recourse Is derived firom the CMl Law and
the Quebec Code of Ch/ll Procedure.
The seizure before Judgement has been utilised
eflMentMnttieRcvhce of Quebec against Empresa
Cut»na de Fletes (Cuflet) which Is the chartering
arm of Cuba. Ttils entity ctoes not own ships, and
Is thus Immune to attack by wav of an action In
rem or slstershlp arrest. Moreover, the seizure
befcre judgement does not require the presentaUon
of security for eventual damages which Is Imposed
bytheMarevainjunctkm.
More pafllculaft, duitig ttie mortti of FEtnay 1993,
Mr. George ArglraUs, solicitor and partner at the
prestigious English firm of solicitors, Richards,
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had chartered two sMps ftom Greek
shfpawneri and aocumulatfid a faige
dabt of $2.5 Mlonftr unpaid dBter
hire. Cuflet admitted the debt, and
signed an agreement setting out
Instalment payments during the
vearl992. Unfortunately, nothing
was paid by December, 1992.

t the end of the month of
February 1995. the ship
. BAHIA DE LA HABANA-

-' entered Cmadlanterfflnrtal
waters and berthed at PortCarfer,
Province of Quebec. This vessel
appeared In the Lloyd's Register as
the property of Empresa de
Navegadon Mamblsa (Mamblsa) and
We Government of the Republic of
Cuba. This Information further
apixaretlhlWsWUMShtxwntig
Groups.
A writ of seizure before Judgement
was presented In ftcrtof the Quebec
Superior Court against Mamblsa,
Guftet and The Gavemment of  e
RepuUte of CiAa. The aflerioTCourt
Judgie granting the seizure (Mr.
Justice Mdancon) was satlsfled that
the doctrine of sowerelgn Immunity

oouU not be Inwoted, aid on this ground, altowed
the wrt to be Issued. Die 'BAHIA DE ui HABANA-
iiasseted.andaloiiedtDsal.underselzune.from
Port Carter to the Port of Montreal Pnwlnce of
Quebec, Canada.

amblsa attacted the seizure In two
stages. The first was based on a
luilsdlcUonal Issue. Mamusa claimed
that the charterpartles entered Into

with Cuflet (nuBed that In the erent of a dispute
the only appropilatEjurlatctlon «ni*l be England.
on anaunt of the London aiUtratton clauses hund
In the charterparttes. The Issue was argued at
length, but the Quebec Superior Courtjudge Mr.
JusttsComBylheU that asttie debt irasadmBH)
UCufla, there was no dtate between BIE parties,
andttieunlnnaiUtraUcncBuseshthetfBitaoaitles
dldnotapoly.
ThBsemnaatlatbyMamUaiiastoouashtheselaire
on grounds that the property seized, the Ship
.BAHIA DE U HABANA' M not belong to Cuflet
orthe Government of the Republte of Cuba, that
Manrtolsa and the Government of the Republic of
Cuba were not liable for the debts of Cuflet, and
that since no fraud was alleged, In support of the
seizure^ there were no grounds ftx-a seizure beftire
juEfgement.
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the case was presented In
flnont of Mr. Justice Tlngtey

, ^ of the Quebec Superior
Court (Med Coast Shipping

i a Ufl. etalv. ltieCoBninent
of the Republic of Cuba et
al.. 1995, A. M. C. 25301.
Onttielssueofownenhlp
Of the -BAHIA DE LA
H»B»W, tte leaned Judge

stated  at Mambba had possesdon and use of
the shfc and the rtglTt to dispose of same, MamUsa
had assumed all the risk gmerally associated ̂ th
an owner under the bareboat charter It entered
inlnwUitheSoarilshsHpbiUer. MoreauT. ttievessBl
was regHered underthe Cuton flag as fepresented
bytte MlnttryofBie IrtHlorofttie BepuUcofCuta
Mr. JusaceTnolevQuotBdUwl's'wausnpcwntig
Groups" as ftallows:
'Shipping Is also the International Industrv par
excellence. Though the sutdect of Increasing
regulation at opefatlonal In* shlpolngstllenkw
considerable freedom of mowmat Ships change
flags, shfpowners move their operating base,
subsUlartes are established, vessels diange hands,
resbucturingsare anmunced, thaeae bantouptdes
and takeovers, buy-outs and sell-offs . and all an
an Increasingly Intemattonal scale. Uberta may have
the world's tergestfleet, but who owns these ships
and where are they based? A ship may fly  e
Cyprus flag llut be aimed by Russians. A German
oimer may operate out of Monte Carto. reglstahls
sNp In Panama, bareboat It out to the Phnipptnes,
and delegate the operation to managers fn Hong
Itong. The variety Is kalelctoscqslc. It Is also baffling.
even to dose within the Industry'.
The leamedjudge concluded that Mamblsa enjoyed
all the Inddents of ownereliip and  e oblfgattons
of an owner.
He netf proceeded with his analysis of the relattonshlp
between Mamblsa and Cuba. At pages 2535/2536,
he states:
.What then b the relattonshlp between MamUsa
and Cuts? Tlie fiamierwas crealBd as a ccnsolUatBd
state company by the latter In 1961 to take certain
shipping assets seized from private coiporattons and
banks foUONVlng the revolution in 1959 and. with
these assets, to operate a shipping business for
Cuba. By Its charter, It has one director who Is
responsible fcr the 'government and control* of
the company. That person Is appointed by Cuba
and may be removed by It. Cuba may also remove
the company's management. The company was
created for an unspedfled period but may be
dlssohred at any time bv decree. In substance,
Mamblsa Is a creature of Cuba and suyect to fts
complete control and governance. It Is a state
controlled agency, an arm of Cuba. From the
evidence so far, adduced In these cases, the Court
oondudes thattte property Is In reaitv the property
of Cuba. Mamblsa mandate Is to operate and
admlnlsterthe property given or assigned ta It by
Cuba forthe benefit of Cuba. MamUsa Is an agent
of Cuba for the purpose of carrying on a shipping
business work) wkle. Mamblsa's dtfits are Cuba's
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On the seams Issue, relating to the llabllty of the
BapuUk of Cuba fcrthe debts of Cuflet the learned
judge slated But since CuflersdeUaOsefhm the
contractual obllgstlohs to pay assumecf by State
Corporations of Cuba, Including Mamblsa and
Cuflet. Since Cuflet and h^amUsa were agents or
departments of Cuba, this latter was liable fcr the
debts claimed.
On the Issue of fraud, the leanned Judge hdd that
the falure or refiisal to pay an acknowledge debt
iihen due constituted a ffaud.
Shortly after the decision was rendered t^oril 6,
199S) - Mamblsa appealed the decision - Cuflet
appointed lawyers In Montreal, and a second
attempt was made to guash the seizure. During
examinations of a representative of Cirflet In
Montreal In preparation of a second hearinc, the
suggesllnn was made tcoiganteameelingbstiieen
rairesentatkes of the Greek sNpomers and Cuflet
Tills suggestion was adopted 1)» tnth parties, ana
alter sawalmeeUngs.ttie parties agreed to settle
ftelr differences. An agreement was reached on
a figure, and payment effaied. MamUsa ilropced
Its appeal.

! he-BAHIADELAHABANA'salledfirom
Montreal on November 21. 1993, nine
months after she was seized In Port Canler.
The decision of Mr. Justice Tlngley had

Immediate repercussions for credtors world wUe.
nieileclstonpermlttedaftxelnncredltBrofCubE
to Invoke the Canadian Courts flnthe Province of
Quebec) to enable It to obtain satlsfactton for Its
i)eDtb»seBngaCuban asset Istilp or otlierassetnf
value). Thus a series of creditors, Indudlng bunka
supplere, ship repalrere, tanlsand otheis, sousht
relief In the Province of Quebec, Canada. Tlii
mqlorttv of the cMms were eventually settled prioi
to the Institution of legal proceedings, based or
the -BAHIA DE IA HABWIA- decision.
Today, OAa airthues to struggle to pay te creators
Substantial sums mnalnunpaU to tiunteriuppllere
shipowners and ship repairers. However, since
1993. closer bonds resulting from extensive
negotiations have been created and greater co-
operation has Been shomi betiveen Cuban enuna
and IB fcrelgn credltois. Goth the Cuban entitle-
and the creditors realise that paralysing Cubar
assets exacerbates the problems. The seizure d
arrest of a ship, whettrer In Canada or elsewhere
preverrtsthe Cubans firom raldng ftelght revenue
titti In turn pmentsthe.paymait of debts. Sna
both parties ultimately realise the consequences
of drastic measures, Cuban shipping Interests haw
generally attempted to resolve th^r debts wttf
elaborate payment schedules which have to bi
continuously monitored by their creditors. Durini
Cuba Maritime '98 In November 1998. Anlare;
attempted to put forward a positive face toward;
maritime creditors yet. wtthln three months 01
this Conference, the managing director of Cufla
anartering was replaced, thus Cfeatfng renewet
uncertainty and susplcton. Today, debts remalr
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