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mmmmmosmmonco,mnm
. GEC ALSTHOM ENERGIE INC., Plaintiffi
v
mcwmmormmmorcun_g.nm

Mhﬁedoﬂe:ﬁnhzhdmmm

1993

Nos. 500-05-002389-938, 500-05-002390-936 and 500-03-002979-931

CHARTER —~ 141, Desuise, Scope snd Intent, Conditional Sale—PRACYICE —

1934, Attachasent mnd Garnishroent—TITLE— 11 Registry—-14. Conditional Sals.

Scihiré of i vessel before judgment was warsoted i an ‘actich by creditors
against the Republic of Cuba and the bareboat charterer of the vesscl,
Mmremdh&bam:wmnm.whm
;wmumﬂamm%w

Cuba 25 an agent 1o operate vessels, whose property was the property
of Cuba and its debts the debts-of Cuba; that the charter, of which 7 years
had rom, was for 12 years, after which all title would vest in the charterer;
that Lioyd's Register kad formerly formerly shoum Cuba, and latterly the charterer,
as owner, and the charterer thus had such an equitable interest as 1o be
a beneficial owmer; and the evidence showed that defendants were unlikely
to pay their debts ahsent security,
EVIDENCE — L Clessilication Socleties— TITLE—1I. Reglstry. .

Lhyd‘skemkmdtnrdymnmmd:ammmhshd
{a description is given of itz nature ), and iis designation of
avmdmkpmmﬂmharywu;ﬁam

‘Marc de Man (Gotle Pearson) for PlainiijTs Med Coast Shigping Lid, and
= F¥co: Nowganon Lo, Lid

Lmb:mmu {Cegault, Longtin & Assocs.) for Plaindff Gec Alsthom Energie
Trevor Bishop (Brisset Bishop) for Defendant Empresa de Navigacion Mambisa
DaxEr H. Tinarey, 1S.C.
de Navegacion Mambisa (Mambisa), a state corporation
of the Government of the Republic of Cuba (Cuba), seeks to quash
three scizures before judgment of the motor vessel Bahia de la Habana
practised at Port Cartier, Québec in late Febrmary and early March,
1993 by three creditors of both Cuba and Mambisa, amongst others.
These proceedings, bronght parsuant to Article 738 of the Code of
Civil Procedure, have been joined for hearing.
Mambmdamthatnnmtthemotthcnahndehﬂabana
and that it is not indebted to any of the scizing creditors. It adds that
in any event these creditors have no reason to fear that the recovery
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of their claims will be placed in jeopardy by the mere fact the Bakia
de la Habana leaves Canadian waters,

The Parties and Their Claims

The seizures before judgment from threc actions brought
creditors in these actions are Pecos Navigation Co. Ltd. (Pecos), a
corporation having its head office in the city of Valetta, Malta, Med
Coast Shipping Ltd. (Med Coast), a corporation having its registered
office in the city of Monrovia, Liberia and Gec Alsthom Energie Inc.
{Gec), a corporation having its head office at Laprairie, Québee.

PmdamsZ,lMM,SﬁumCuh,MzmhmandEmpmaCnbana
de Fletes (Empresa), another state corporation of Cuba, representing

- charter hire unpaid since July, 1992. Med Coast's action also claims

- Gec claims 395,958 $ from Cuba and Energoimport, yet another state
corporation of Cuba, representing the unpaid balance duc and interest
on the purchase price of electrical parts and equipment sold and deliv-
ered to Energoimport during 1986 under varions purchase contracts,
These contracts were combined in 2 consolidation agreement between
Gec and Energoimport made in late October, 1989 following a seizure
before judgment of another alleged Cuban vessel in Canadian waters.

Issues

All three seizures have been taken pursuant to the provisions of
Article 733 of the Code of Civil Procedure and the authorization of a
judge of this Court. This article states:-

The plaintiff may, with the authorization of a judge, seize before
judgment the property of the defendant, when there is reason to
fear that without this remedy the recovery of his debt may be put
in jeopardy.

Three issues or questions are raised by Mambisa's motions to quash
the seizure before judgment. They are: (1) Have Plaiatiffs scized prop-
u‘tynfDeﬁendanB.oranyofth:m.(Z)AremchDeﬁndamsﬁabhior
the debts claimed; and (3) Have Plaintiffs reason to fear that without
these seizures the recovery of their claims may be put in jeopardy.
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1. Who Owns the Bakia de la Habana? '

_ Mambisa asserty'that the registered owner of the Bahia de la Habana
uNavaaswlhuS.A.,abodypolitichmrpomwdmd:thehm
ofSpainandlhatitmdyoPeﬂmlhdmuaguﬂmePhinﬁﬁ
lnayﬂnttheveqdisomdby(hbnanddmmmbhknothhg
morethmadepummotminimyoragmtof&bambﬁdndby
thchneriul%lhopanteasa:hipphgmpmy. ..
'ﬂ:e'BdliadehHabmuwascomtmctedatSmBﬂbad,Spﬁ
Astilleros Espanales S.A. in 1985 and 1986 for Servicios Comerciales
do Informatica y Maritimos S.A. (Sercom). A bareboat charter contract
-mrupectof-the-veselwasenteredintobetween&}&m;ushﬁﬂwm.
and Mambisa, as charterer on April 14, 1983, The period of the charter
umlnynnwhichmmmdonthedateofdcﬁmyoﬁhﬂmcl
tothcdlartéreratﬂipbnﬁldcfsjeﬁyinl%ﬁandend&hlmlnm
Semmassignedanimﬁghmandobﬁgaﬁonsinrupectofthem
de la Habana under the construction and charter contracts to Naviera
Castellana, '
The bareboat charter contract provides specifically in Part II that=-
MAINTENANCE AND OPERATION )
8) During the period of the Charter, the vessel shall be
) ﬁlﬂyinthepmionof.andatthedkpmalofthe
auCllartcrers,and:lmllbelma.llyundertheirt:unl:mlin

andgouontoinposenponMambisaa!itnnyofobﬁgzﬁonsnsuaﬂy
assodatedwithanmthatoncﬁequenﬂymimpmedupona
meinCanadianﬁnanceormpihllusu
Mmbisa‘ualsouignawrytothgmtgagemnmundnwhidl
themelisﬁnanmdmditisobligedmeomply“withallthemongage
contract’s instructions or directives. . .”. :
Part I of the Charter contract, entitled “Hire/Purchase Contract”
applies. It provides that:-
* 26. On compietion of this Charter and provided that Char-
terers have complied with their obligations under §1
and II, it is agreed that at the time of payment of the
last month’s hire, in accordance with Clause 10, the
Charteress shall have acquired the Vessel and every-
thing belonging to it, and that the vessel shall have been
totally paid for. (See Clause “I*).

MED. COAST SH. v. CUBA 1533
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Moreover, Mambisa has the right during the period of the charter
to exercise 2 purchase option at a prescribed or predetenmined formula
price. In sum, Mambisa has, if not all then virtnally all, of the obligations
of an owner of a ship. It has possession and use of the ship, an eventual
right to dispose of it and it hes assumed all of the risks generally
associated with an owner under the bareboat charter contract
utendi, fruendi et abutendi)'.

According to the Ministry- of the Interior of the Republic of Cuba,
the Bahia de lz Habana is registered as being under the Cuban flag,
owned by Naviera Castellana and operated by Mambisa. This registra-
tion was first made on July 14, 1986 and remains unchanged, at least
as at March 3, 1993,

Despite this registration, Lloyd's Register of Ships and List of Ship-
owners from 1986/87 to 1987/88 shows the Government of the Republic
of Cuba as the owner of the vesscl. In 1988 a correction or amendment
was made to show Mambisa as the owner. From 1988/39 to 1992/93,
Mambisa is listed as the owner of the vessel.

.. Lloyd’s Register is essentially a classification society. Its primary

activity is the classification of ships worldwide. It sets standards of
quality, safety and reliability for ships of all kinds and performs annual
surveys (ispections) of all the ships jt classifies. As a consequence
of these activities, Lloyds Register regularly publishes information

- worldwide concerning the ships it classifies and i

Inspects,

Lloyd’s Register was hired to classify the Bakhia de In Hzbana and as
well acts for the Republic of Coba and Mambisa, at least for the carrying
out of inspection services. For example, a request for inspection services
was made to Lloyd’s Register by the Captain of the Bahia de Iz Habana
on February 24, 1993, while the vessel was at Port Cartier.

In 2 foreword to Lloyd's quarterly publication “World Shipowning
Groups”, it is said:-

Shipping is also the international industry par excellence. Though

the subject of increasing regulation at operational levels, shipping

still enjoys considerable freedom of movement. Ships change flags,
vessels change hands, restructurings are announced, there are bank-
ruptcies and takeovers, buy-outs and sell-offs—and all on an in-
creasingly international scale. Liberia may have the world's largest

L mmmncwmmmmw«

Canada) (1979) D.T.C., 5068 at pages 5072 o 5074 inclusive,
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flect, but who owns these ships and where are they besed? A ship
mayﬂyﬂn_ﬂypwsﬂa:fl_mtbemdhykmsiam.!\ﬁm
Owncr may operate out of Mante Carlo, register his ship in Panama,
Wimmmmmmmmﬁmm
managers in Hong Kong, The varicty is kaleidoscopic. It is alo
bafﬂmg.emmﬂmewnhmthemhm:y ;

which includes a hire/purchase clause, Mambisa enjoys all the incidents
ofownership(pmaion,usemd:isk)andhaaﬂ&eobﬁgaﬁonsof
maynﬁ.lloﬂskeginerﬁsﬁnghwmwhhﬂlkﬁndhg.w;
Regsterdoﬁni_:tlppmr'tobetooeohﬁemdaboutwbatthemg’istus
of a country might have 1o say regarding “registered” ownership. It
mhcsonltsmrmrchfortheinfmmaﬁonitpublkhu

Like Lloyd’s Register and consistent with Article 2391 of our Civil
Codemdtheuin:ﬁaﬂmthavensedmdeminemershipof
aship,whctherundermcivillnv‘ormriﬁmelaw’,thisCmmm-
dndu_thatthcﬂdhindethbma'mthepmpenyoftthefendam,

Theﬁollowingmarksoer.JmtieeMmoftheFedcmlCmm
of Appeal in the case of Mount Royal/Walsh Inc. ¢. The Ship Jensen
Stor et al.* have special application to this case, where the barcboat
charter contract contains a hire/purchase clause:-

e.mmn.r.cm;n.c.wmmmam D.T.C
] Led e R (1980) D.T.C. 6184; Victory Hotels e
MNR (1962) DT.C., p?&m:.wm Drilling Ltd. (1969) D.T.C. 5194,
%Mmmmzm&mw
Cariage by Sea, vol. 1, I%th ed, London, at pages 410 to 414: Sit Alan Abraham
Mad.%uwﬂmdhﬁgmﬂ,lﬁﬂm
nmﬁlbﬂ:ﬁmcﬂmn:nad.mmq’m.madd.m
anuanMMmmummwmm
h&umnﬁmm,hbhhﬂudhbﬁudmni
nﬁamhﬁmh‘uﬂuhmmmdhmusdwmﬁph
.wgdum—mw—mmmumw
ﬂhrﬂhﬂdm‘ﬂmﬁc&m&mdhuwhluh
va.mmu&mm.mmcuﬁ.tm.“rom-m
hmdhmdumﬂqd;nﬂ:ﬁﬁuﬁuhqﬂ‘po—ﬁqm-
aud, and navigaticn' thereof to the demisee™ and “the most inmportant consequences
of the distinction betwesn the demise and the other forms of charters flow from the
Mthatdndeniudﬂ;tﬂuihﬁkadmsﬂnmdhwmh:ﬂf.
4. (1990) 1993 AMC ___, 1 F.C. 199 at pages 209 and 210,
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The problem, however, is that I simply do not see how a court
could suppose that Parliament may have meant to include a demise
charterer in the expression “beneficial owner” as it appears in
subsection 43(3) (of the Federal Court Act) Whatever be the
meaning of the qualifying term “beneficial”, the word owner can
only normally be used in reference to title in the res itself, a title
characterized essentially by the right to disposc of the rer. The
French corresponding word “propriétaire” is equally clear in that
regard. These words are clearly inapt to describe the possession
of a demise charterer, In myview, the expression “beneficial owner”
was chosen to serve as an instruction, in a systemof registration
of ownership rights, to Jook beyond the register in searching for
the relevant persan. But such search cannot go so for as to encompass
a demise charterer who has no equitable or proprietary interest which
could burden the title of the registered owner. AsIsee it, the expression
“beneficial owner” serves to include someone who stands behind
the registered owner in situations where the latter functions merely
as an intermediary, like a trustes, a legal representative or an agent.
The French corresponding expression “véritable propriétaire™ (as
found in the 198 revision, R.S.C., 1985, c. F-7) leaves no doubt
1o that effect.

In the cases before this Court, Mambisa has, by virtue of the hire/
purchase clause, that “equitable ar proprietary interest which: could
burden the title of the registered owner™. : ’

What then is the relationship between Mambiss and Cuba? The
former was created as a consolidated state company by the latter in
1961 to take certain shipping assets scized from private corporations’
and banks following the Revolution in 1959 and, with these assets, to
operate a shipping business for Cuba. By its charter, it has one director
who is responsibie for the “goversment and contral” of the company.
‘That person is appointed by Cuba and may be removed by it. Cuba
may also remove the company’s management. The company was created
for an unspecified period but may be dissolved at any time by decree.

In substance, Mambisa is a creature of Cuba and subject to its com-
plete control and governance. It is a state controlled agency, an arm
of Cuba. From the evidence so far adduced in these cases, the Court
concludes that the property of Mambisa is in reality the property of
Cuaba. Mambisa's mandate is to operate and administer the property
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givcnorﬁpedbitﬂ;bg@ubaiorﬂnbmﬁ:d&h’llmbhis
at of o Ui purpose of carrying on a shipping business
worldwide*. Mambm':dchumdoblipﬁqml‘m(hbﬂdebumd
obligations. Thers is nothing in isa’s charter to prevent a creditar
ﬁnmmchmgthc&u?oqnqofombh'smqumduhkhg.

maﬁmimqubhmbmmamwﬁanyﬁmm

a resolution (no AEE-1 i
provides, in part 49) passed by Cuba on August 1, 1961 which

State,

Whilethisself-seningdau_scmyprovideMambinwithinmunity
be_foreaCubanComfor“ob!igaﬁonscuntractpdbytheQ:banSratc",
th:sCounbe_ﬁevsitunmtbemadetoapplybeyondtheiurhdicﬁon

erm&onupou&:banpmpeﬂy,hzldbyMambisaforCuba.of
JudgmentofaCanadia.nComordexingChbaml:ayadehtitow;w

2. Is Cuba Liable for the Debts Claimed?

Caba is a named Defendant ; all
Geo all sort 2 in all three cases. Medcoast, Pecos and

ponandEmpren.AﬂthreeSmteCorporaﬁonsmaﬂeged'tohavc
breachedpaymemobﬁgaﬁonsandmbeagmtsorglepamnenmof&ba.
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'I‘hus,stthisﬂngeoftheproeeedinp,ﬂ:_e%mch:duﬁumthc
phinydnt&hkﬁabhbr&e@bmdﬁqni '

3. Have Plaintiffs Reason to Fear That Without the Setzures Recovery of
Their Claims May Be Put in Jeopardy?

Mmbimmmatm&mﬂhasbqenaﬂesedhmppmtofanyof
the scizores and that without fraud there cannot be a seizure before
judgmntButﬂnfailmutopayadebtwhendmmy,iniﬁelf,msﬁ-
tnma!‘mud.lntheabunceofmiﬁgaﬁngfam—mdthereappeu
mbemne—abrea:hofapaymentobligationkmact_oﬁmolvenq
orbmhuptcy.ﬁe'ﬁahdﬁsinthefaﬂhfedtmﬁﬁlhopaywhendne
anacknowledgeddehLUscdinﬂlisseme,:hetcm"ﬁaud"maybe
defined as an:-

Actaccompﬁshedﬁththeinwnﬁon...m:voidtheappﬁcaﬁon
of 2 juridical rule or -

Means used by one person to deceive another so as to incite the
latter to enter into a juridical act or

Act of a debtor who, in bad faith and with defiberate intent, refuses
to perform a contractnal obligation’.

The allegations contained in Plaintiffs’ declarations and in the affida-
vits supporting the scizures before judgment all allege a refusal by
themntracﬁngDefendanIshopayacknowledgeddebm,whctherina
comolidan‘magreemmt.hrmablelemrofcreditorﬁchhm.
Intheuseofﬁnugoimpon,inparﬁudar,thnreﬁlsalmpayanacknowl-
edged debt may fairly be described as persistent and deliberate®. A
pu:'nlpnymentof-thedebuduebyEnﬂgoimportmohlymadeaﬁ:r
a similar type of seizure was practised on another Cuban vessel found in
Canadian waters in 1989. The promises to pay made in the consolidation
agrecment have themseives all been breached,

mmnuaﬂthefendmintheseproceedhgshmacknowhdged
thattheymmb_leatthisﬁmetopayt_hedainuofﬂainﬁﬂ’s.Thq
mmbleormﬂlingtopaythdrdebugencnnyastheymmcduc.
This,mlp!edwithtbep_e:sistentreﬁlsalby&ergoimpmmpayﬁor
eqnipmmhmuiedfor&bainlmminﬂwopini_onof

7. Puivate Law Dictionsary and Bilingeal Lericons, 1991, 2nd ed,, Cowansville, at pages

170 and 171, “Frand”™,

8. Toledo Engine Rebulders Inc. c. Lefort et al. (1977) C.A. 558 at p. 559 (Mr. Justic
Kaufman).
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. Coaclusions
I sum, Cuba is the real owner of the Bahia de Iz Habana, it is Eable
mhﬁudmmhmmwmm
pmbablym'tbepudthdrdaimwmmtthemmhedmmﬁ-
nary remedy such s a seizure before i : .

Fw&mwmﬁemmmwﬁmmm«
Dl:fmdant,Mmbin,inﬂ:ueﬂneemes,withm

GesbH et o, (1939) R_D.J. 106;
Gagnon Missigualist Inc. (1985) RI.Q. 6L; Elkin o,
Hellieretal, (1991)RDJ, 9 mmmwwwm
ot i, (1973) CS. 779 3¢ pages 782w Ty

ST. PAUL INS. v. GR. LAKES TURNINGS 539

ST. PAUL INSURANCE COMPANY OF ILLINOIS, Plaintiff, Conster-
Defenclant

1
GREAT LAKES TURNINGS, LTD., NATIONAL MATERIAL TRADING,
NATIONAL PINKERT STEEL, A DIVISION OF NATIONAL MATERIALS,
LTD., AND TANK INDUSTRIES, INC., Defendanss, Connter-Plaintiffs

GREAT LAKES TURNINGS, LTD., Thind-Party Plaintiff
)/

ALEXANDER & ALEXANDER, INC, Third-Party Defendant
Uﬁummmr‘n:mnmumms,zm
N1 Camy

.Thedocuincdmdﬂpodkidthw&dﬂﬂhw.lmﬁnﬂeh

disclosures and representations in relation to a charterer’s i
in transoceanic commerce. To decide otherwise "mqum&bﬂfguﬁ
ﬁod'mdmy.'mhmmdmmmimalandmﬂdmtmppm
the application of its law under WiZbumn Boar,

Joel S, Feldman (Sacknoff & Weaver) for Great Lakes Turnings, Lid.

Richard E_Repetto (Donovan, Parry, Walsh & Repetto) and Waryen Marwedel
mm&m)ﬁrgammmaqm) T

Briax BarneT Durr, D.J.

motion to dismiss Counts If and IT of the Second Amended Complaint.
nqmnthnubmﬁnuﬁddknmappﬂublemdmat,mrdingly;
theﬂlhoisdoc&heofudinarypodfaithinimmmmnmw-
ems this dispate. Under this doctrine, the Defendants assert that the
Haﬁ:ﬁﬂhasmtﬂtedadaﬁniorreﬁcﬂ‘&rmeioﬂawhgmns,
the motion to dismiss is denjed.

L For the putposes of this opinion, allallegations and all reasonable fnferences drawn

Mmmdemdmu.mmﬂawamm.um
Proctice and Procedure: Civil 2d $1357 {24 cd. 1990).




