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MED COAST SHBTING Utt, PECOS NCTB3UUION CO,, LID. AND
GEC AtSIHOM ENEBGB INC, nrii< 

V.'

THE GOVHBUIENT OF CTE REFUMJC OF CDB^ fl^toAu
&nah, Pn-cc «( Qilchu, Dhtda «( Moaned. Sllpcdot Cant,

. Afdt. lSM
Nd. SOIMB41B31M38, 5B)-IIM102390fli< id aXMIM0292M31

OHAnn-Mt Ihdi^ Snf at tunt, CidManl Sdt-HUCnCE-
MM. tmitnint id OmIikanu-TniB-U. IhiUiT-M. ruiilllfinri adi
Suz^ of a waad befiire J^F«^^» was wananlcd in u'acticnnf bSfcrediuiB

.gaimt dw IlcpABc of Cuba and the baithoat diutenr. of the vtt»d,
tAich »u ii^ttned hi Cuba to a Spanish cinpontion u owner, when
jl jqj|iaued tot the dunnu na i uupuijilinn awnul *nil connnllnl

by CU*a a» an agart to opttate wasds, <Aoie property'»»the propnty
(rf dba and to debtt the ddxsrf Cuba; tfut die charter, of irfuch 7 yean
had no, »a far 12 iBan, aflri lAid >B tide would id in the dianaa;
that Uo^s Rtpi te had iDnnalydnm Cuba, aad hueriy the dartna,
as CNmCT, 9ttA the duitercT duu hul audi an cquftaMe nUBnst u to be
a benefidd omiu; and the ctndcncc diowcd that drindanttwcre nnEfcety
to pay dteir deba ahsent aeaniqf.

EnUBtCE-UL nmimnllm S«icUB-TITLE-IL Vt^ttj-

Uojrfi Repdn h aid to nly on to aim nscatdi a to inlamadon published
(a dcan^don B gwen <rfk ia nature and piacdces). and itt dcsipiation of

a vessd onnicr h ghen eridcntiaiy wughL
Man de Mu (Goddb Pcasoa " " ISed Coast ' Ltd.

Lain AAsa>a.)yBrI'laaujirGtc^<fafcamBin»fe
A&

Tnmr Bidnp (Brinct Bidiop)jiir0<(bidnu Biipraa <fe Wmydan Mnntea
DANUL H. Tmm. Et, JA.C

Eaqnua de Nnngacion MamUsa (Mambisa), a state caporaUon
of the Gomnuneat of the RqinUio of Cuba (Cuba), seda to quaah
three «daiie»be&>njndgneatu(thenu)torwa»dAiM»defa 6ana
practised at Port Canin, Qnflac m late Febraaiy and earijr.Maidi,
1S93 by dnee aafitoB of both Caba and Mambaa, amongst othas.
These pioceaBDp, bron^it pusuant to Altide 738 of the Code of
ChH Piocednn, ham been jtmed for hearing.

MainUsa damu that h is not the owner of the Bahia dc la Habana

ari dat it h not hddited to »y at the tdang aafitoB. It adds that
m augr emnt Ihae aeditOB haw no reason to fear that the reanery
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of thdr danna win be placed ia jeopanty by the mem fact the BnMa
de to Habana leanta <^"«n«n watea.

Ike Puth* and IMr CUnu

Tie inznns bdnre y»ij"""nt imc fean dnee .ctioai bnngbl
BCWfflrt Cuba ?nu* MatnHsa, ffsv?nfft ftthan- The Plninriffe and SeSsSBS
uediun* in these action are PeaM Narigafian Co. Ltd. (PenB), a
onporation having it* head dGce to the dqr of Valetta, Malta, Med
Coast Shqipmg Ltd. (Med Coast), a coiponlinn hmnng to ngiatend
office in the dly rf Monmvia, Liberia and Gee AIslhom Energie Inc.
(Gee), a cotpontiou having te head aSwat tafsame, Qiiaiec.

pecos *'*amnt 5,194,0124J$ frmn O'hf. MaITI*nKa and Tunpm eaa Cubaiw

de Hetu (Enyresa), another state anpontion of Cuba, npiesenting
darta bin unpaid ince July, 1992. Med Coaaf* action also dahns

ud diaFter i*nlc fimn tfacw wnc ^KfKwS9T s aggrcgariug $294^952.
Gee damn 39S^15U from Cuba and Enngonnport, yet another state

uapoiatioa of Cuba, iqniimntme the unpaid balance due and intenst
on the puniuue price of dectacal parts and eqinpment arid and dc&r-
end to Bangomqiort during 1986 under varioiB puduse umtaas.
These conttacB wen conbmed in a consolidation agreement between
Gee and Enngomqxnt made m late Octobet, 1989 foltoning a seizure
befine judgment of another alleged Cuban wasd in Canadian waten.

Issues

AU three «unns have been taken pnisiant u the proviaoiu of
Anide 733 of the Code of CmB Procednn uri the authorization ef »
jud^e of ***** Court. Tins aitidc itates:-

."Hie plaintiff may, with the authorization of a judge, tdze befme
judgment the piupeity if the detendant, when then a naaon to

teas that without this remedy the ncovny of his ddtf may be put
in jeopardy.

TOaee issues or qucstioDS an xaised by Maabisa's modoDS to quaah
the semne before judgment Th^ are (1) Haw FlaiatBfc load prop-
uqrafD*frn'1?nt». oraaynft]>Em;(2)AieaichDrfiRn<1mif(Iiablefor
the dd>1 danned; and 0) Haw ̂ ant1^ n*aon to ̂ Br **at'nl*l<Iul
these »?Kp'*ns the tectnciy of flidr danns may be put in jecyanty.
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1. Who OwmlheBahmde la Habanaf

^l&nnbinjaatithrtthengistenriomieraftheAriiMAfaflihBM
BNml!n <^dlT SA. * body poBtic hicuporatedmdn'ttehm

, atad mauagea the waad. PlautiS
_-??r-?at th? 'CBd " cm>ed by CIIln "d «£*t Mai^ais nodring
non dim a d^utmeat or mmBly or agent of CBI»^aUidid^
fl>el*tter«n 1S61 to^ente a a l^ppaveoi^wy.

Tie Baku A faaAana was anatructed at Seatu, Bilbao. Snail
Asffllnos E^iaaolu SA m 1985 and 1986 far SuviaMCunSlea
doInfi)nnaticayMaDdmoiSA. (Sercom). AbiudoMdiarterco^ld
mvs^as^ewa^ was entered mto befeien SettSm, as shynmn,
aidManbiia. udiartensronApril 14, 1983. The pundofft?diutn
Bhidwjfeaartudiconnnenced ontte date ofdelh^ofthe^d
to tliedartanatdupbirildu'ajet^in 1986 and udsm I»8. to 1M^
Serom asigned aH te righB and obligatioas mr^utrfdie&kM

under the construction and charter contracts to Namera
lana-

Tte bareboat charter contract provides specifically in Part H that-
MAINTENANCE AND OPERATION

.) Dun< the period of the Oniter, the wssd daU be
ftdty m the possession at, and at the diqxnal of the
Qurteren, and shaB be totally under their control m
all senses...

andt°uo°-> mpose npoa Manabua a Slaaf of obBgatioDs unally
asodatedwilh an mner that one fmquentty sea ini>osed apmt
kscc in Canadian finance or cental leases.

ManUn a also a rignatoiy to the mongage contnct nndn wliich
Aev d " Easacsd and it is obliged to compty "wtoaU aemon^^
contract's instrncdons or dnccrivCT.. . **.

hrt m of the Ourttr contiaa, entitled "IBre/Pudnae Qmtnet"
applies. It proridu thac-

26. On completion of this Charter and provided dat Oiar-
teren lucre complfcd with their (AUgatians under SI
and H, it i» agreed that at the time d p^ment of the
tet month'i hire, in acnndaaa with dause 10, the
QaTteen daU have acquired the Vcsad and ewif-
dung belonging to it, and dut the wssd riuH ban beai
totally paid Sac. (See Oaiae "P).
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Monowr, Manbiu haa the right dnriDg the period of the charter
tocaindaeipurdnieoptioaatapnaaibedqrpndetnninedfinmula
pnce. Inamn, Mamhim haa, itnotdIdieuviiluaB]r»B, o(theO"i|F>rt'ni»
d m ownn of a drip. B hi poueaion aid use <rf the ahip, an enatnd
iqjit to ditpue of it »nd it ha assnued aU of the riska genetalty
astocnted with an onmer under the bndioat diarter connact (jus
utendi Jhiendi <( ahrtendiy.

Acnndn^ to the Minisby of die Iiitaiot nf the IlqiubGc of Caba,
the Batm A b ffabana it registeied as bemg nnder the Cuban flag,
omied by Nariaa r««>«lian« and npin-ih>4 ty )i«amhi«a .lint icgjsha-
tfan wa fint made on July 14, 1986 and nmaiiB nndianged, at kast
u at Manh 3, 1933.

Debate this regisbatun, Ucyd'> Register of Ship* and Ust of Ship-
ownen &om 198M7 to 1987/88 ihoin the Govunment of the RqiubUc
of Cuba as the owner of the mssd. In 1988 a conection or amendment
yns made to ihow Mambiaa as the ouner. From 1988/89 to 1992/93,
Mambin is listed «a the owner of the wsaeL

Lloyd's Register B caacntialfy a dasrificatum aodcty. Its primaiy
scamiCf B the daaaification of sh4» worldwide. It set* standards at
quality, nfety and nBabiUqr for riups of aU kinds aid pafnnns annual
nnvqis yaspeeSam} at aB the dqa it da-nfi^ As » coDsequence
of duae actnities, Uojd't Register ngulaify publishes inftnmatioa
woridwide concerning the shqa ft dasnfies and'n^iects.

Lloyd's Register was hired to daaafy the BaUi A fa Hebana and as
wdla<asfi)rtheRepirf)BcofCnbaaDdMambisa, atleaat&rthecan'ying
c>utofu^ectionaernces. For'!*aniplr. «***]"^T»fTTrnqpa ?tiffnscmcca

was nude to Uoji<r> Register by the Captain of the &<u A to flUunn
on Fdauauy 24, 1993, whik fte vuid ms at Port Cartier.

In » farenord to Lloyd's quaitniy publication "Worid Shipowning
Groups", it B aaid:-

Shipping is also the iutcrnational mdustiy par caccUcncc.
the subject of incnasing regulation at operational fcvds, shq)ping
MBI enjoya coDsiderabte freedom of mowmcnL ShqB change flags,
shipowncis inove their opcntii^ base, subsidiaries are cstatofehaf(,
WSSds dui^C *laIUTt» tieatnuturingji grp ytino'Boccd. tfacrc sxe bank-
nqrtdes and takaown, buy-outs and adl-o&-and an on m m-
aeasmgly internarinnal iralr, Liberia oaf have the world's laigest

!._ Arfdo^OtCeI-E, JIC fniiiimi"" nmiiiiWKii. aCT thdfc (&^Kmc Coiat of
&nd«) (1»79) &TA. 5068 a pin 5BB to 5BW indniw.
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S^, but irtumna these dripB and whae an they baaed? A «h^
niqr ̂ r the Clfpnu Sag bat'be o«med bf'SmSm^AGe^i
o"BU'nny°P°ate out of Monte Onto, icyrterhB dq> in Panana,
tanbort a nrt to the Phi^ipincs, and ddqptetheopenlion to
aa^ya in Hong Kong. the mriely i» kaiddoscoinc. It B »bo
bafDing, CTCT Uthoie mthin the mdusby.

^thedateier of thewasdimdcrabaTdxat charter party nntfna,
ta a hire^iudase daiae, Mambia agoyi aU the madaiB

d o''°en^>(?l^aa°°- me uui risk) and has ah theoUigations d
^a^'}^vs^9e^aet S^°S B couiauitwith dia find^. U^iTs
RePaffdoano(1'peaT to be too concerned aboutwhatthenBBtes
_.^°???7-??ht; . 1? '? nganfing "n»aued''owna^. it
nEUO°te°innseaidi for die mfnnnMion & piAInhn.

Uke Uigrfa Repster and consistent with Artide ̂ 1 of our Cbfl
c°dfandtteaiteria thc cmnB havc 'Bed to detmime <nrauriiv<rf
*. shv' WIlctha'nnlier °" dvfl law2 or maritime bm^thB Gnntnn-
dndutot the BaUa de fa ffriuna is the:
Mambisa.

^TTie tnllomiig nmaria of Mr. Justice Marceau of the Federal Court
tf-Awcdm_d" <ase of^»" A'ynWflU Inc. s. Th Sly town

ban spedal ̂ iplication to flm case, whuc the badoat
contains a hire^miduse dause:-

^IT" ffB*a ha '. """. 1974- D-T-C-cffl: raal Bir <-<><».. paso). s.c.
3^S'!^^lTtotet^<l^D-T^"^^S'"^''S
£w".("*?.aTA-'o;. A '. <^ro*&~Ma. *wiA-P»^D.TC

.
y"*fln«*^oin^ c. Jt (BID) D.TA <U4; Mdayaiaba^c^DM-i^'i^TB^SaS^^'s'T^sr""

X^ a, Cndi a*»1»A4 R&C. CS4. alioil2-B<»naiL &a. «m,~Gwrt
1, 13A cd, Londoii, u pifu 410 to 414; Sk Aha Ahrinm

^'fa^ "J?IB<a?miB nri M'</l*lfi® laM. »tl'^Loadon,
tf mu «» 51; GBU^GBnim a .t, ra. In. qfAfai idy. WS. ad'cd. Nn»

Yort, apeBdSr>tp^B33M«Oinl2C»hcnthcuAon^:'-Tte'iJmn«dutn
iiotiilnnminiluj dnicc tor Ike andua of die hriBcnot d^ipaillb

! h one pcnac non of tkc iDddun of omuihiD h
*<^^rftelrtw-te^-<d^Ttliai, »tedeiB.rio..i.ShiD
>Ddthcti^<<na>naoB"aiil, <uM6((tl»a<mncO>ut«(a^UiuiuTsniala
Qnan v. PUU^ 30 UA W. tM.'UQ MK 11411143, .To nate. daBU

mueroftkBiaidnutcoDpludir nd uduiiii4| naiqaa .i-rimi. con.
a"d-nd.n"'^»«'lktmtftoABdcni«««"u(l"ihono«ln»onuli
dda ari«c*B^hc»cn dia dnne UNI die other fDnnofAulmflmifan da
.
'".'S'.*!;!"*"1"'"* k I°okul" " th. omn ofthe nad^m ikic,.^

4. P9Sa)I9aiAtlC_IRC, U9>ti«tB2W«iid2»a. ~'"*'""
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The pnblem; houCTcr, b that I simply do not tee hcmr a court
could suppoie dat Pariianeat B^ ham meant to indnde * demiae
duutaiu in the etpi aMon "benBfiriaI o»n>er" aa it appean m
nlhwrtion 43(3) (of the Federal Court Act). Whatever he the
mnimng of .the qnali^mt teim "beneficial'', the wad owner can
only unmalty be aaed in Befcnace to tide m the »a itsdf, a title
dnnctniad effientially by the ri^rt to dispose of the »«». TIie
French CQCTcspm u1inE waid **pnfpri&BBie** is cquaUy dear in that

ngari. These WBds an deariy inapt to describe the possesaion
pfadcnBsediartcier. biinyvaew, thceqi rcssMn*1wwJ5'*il<1owDCTn

was dosea to acne as an instmcdoD, m a system'of r^sttatum
of inmenhqi rights, to look beyond the register in teaidiing foe
the idevant pdam. BltfnuA aaick cannotgo taJSiru ta ancompuB
a danuc chaittnr wto ha no cguitBWe or^ropriaay aitemff wftich
couUhndeB <t< dfe qftfceiigiBerai owno-.Aa I see it, the dpnsrion
Tienefidal onner" saws to inchide aomeoDe who stands behind
the ngiatcred owner m situations iAcn the latter functions mcrdy
u an intennediaiy, Kke a tnstee, a legal repnaentative or an agent
The Frendi comaponding apreaaion "iinflaife pnyriSaaB (as
tnund in the 1985 reviaion, RAC, 1985, c. F-7) leaves no doiAt
to that effect.

In the cases before this Court, Mambisa has, by wrtne of the hire/
purchase dause, that "equitable or proprietaiy mtcnst which conM
binden the title of the registered ownu".

What then a the inhrimrliip bet»Ben Mambin and Cuba? The
fonacr was created as a TOnsoBdatKFd stsnv CTmpany by the latter m
1961 to take cenaia thqiping asseB seized from private onpotatiom
and banb fallowing the Revotation m 1959 and, with these assets, to
operate a shyping bnsmes tor Cuba. By its darter, ft has one ditector
who B napmnible for the '.govemuent and contrar' of the compauy.
Ttat penon is sppaiated by Cuba and may be removed by ft. Cuba
may also remove the company's inan^enicnt. Tlw companywas created
for an mBpedfied period but may be (fisaobed at any time by decree.

In mhBtanrB, MamUn is a cnatun of Cuba and subject to fts com-
ptete contml and gincmance. It ia » tfate controUed ageniy, an aim
of Cuba. Run the evidence u &r adduced m thue cases, the Court
condudu that the property of Mambiaa it m naKty the property of
Caba. Mandma's mandate it to operate and adnnnister the property
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S^t^SS ta^ cnb'fcrte beae& 0( 0»».'.M"bta i.
^^^^^^^
%^^^^?^

_fa_tha«! aythi^ m tAan^'i^Brta?®^^*'
^^sw^^t^^^^s
^^^KSa-K^
sS££^s3^a=.?'^
^a^ty^BataB gned onJuaen. UuT^wae^f'te
K±^^^te^a:;^drie::'1'^^^

sorAm^anddaU
^ hdd Bable for a, obfiptim'contndd"^dir^

^te^,!!CB^"mgdan« "V proride Mambisa with immunity^^^^^^ss;
^^^^?SK£££

Knn nnirt nn1-n-'<^.. i- ^ ___! _ . ~,-77
to pay a debt it owes.

2. & Qiia £uife^r ifc flein Qimap

? ^^.°°te4'n!?'bn««T«of<l>ci
. ao^^^5r?S5«^ssm;
SSSS&S^^^s^Ss

.(°''"('''ch'l*'>. 'hn>°«h*bubi"-tow?.§^^^aS522£gSS'
1701<fjB». C&Lc.
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Tim, it this stage of the pmoTifinp, the Court condudea fiom the
phaifingt dat Cuba a BaUe for the dd>t» .. l«iin««i

S^BavePlaml^ Season la Fear not Without Ae'Sm
ra* OBBIB May & Au n« Jayan^i?

 

nbisa argau that no ftari has been alkged in tupport of aiy of
the aeiauo and that mdnnt fcaud there cannot be a sunne bdton
judgmart. But the faihre to p^r a debt rten due n^, in ftadi onsfr
tote * (rand. In the Ascace of mitigating Suton-aid then appnr
? ?T_^?nB7'a^eaI:Il. °f ? PalTentobBpition i» u act rf imohCT^
or banfauptey. Tie fraud lio m the fiuliue or nfiisal to luff .when due
an admowfcdged debt. Used m this sense, the tenn "faud" ma/be
defined as an:-

AEt uconpBshcd widi the intention ... to avoid the application
of a juridical nk or

Means med by one peaon to deceive another so as to incite the
latter to enter mto a juridical act or

Actof a debtor lAo, in bad faith and with deliberate intent, refuses
to pcrfbnn a contractual obligation7.

Tin aDegatioiB contained in PIaintifis'dedantions and in the affida-
vte mppm&ig Ac semua before judgment aU aDege a refusal by
the croitrarting Defendants to pay acknowledged dd>B, whethCTm a
eomnIMaiinn agreement, hiCTOcabIe letter of credit or tune chartus.
In tlle<a»'rfEne^onnport, in particular, the refusal to pay an adaiowl-
edged debt may fatriy be desaibed as puaistnu and deliberate*. A
panial payment of-the ddrts due ly Eneigoimport was only made after
a ijinilar gpe of seizure waa practised on another Cuban Kusd found in
CaiiadianmteBml989. TheproinButopqrmademthecmBoUd^on
agnanent han thanidves aU been breached.

The coatiactmg Defendants in these proceedmga have admowledged
that thqr are nnable at this time to p^ the daims ofPlaintit6. Tley
an unabk or nnnaiag to fag thur debts genenlly as they come due.
TUs, cottfied with the pamtent Befusal by Eaergonnpiat tu p^ for

equipment it acquired to Cnba in 1986 ia suffideal. m the opmion of

7-ft"M'I'"'Blal°T]'««<l>ilnBimlrninnni, 1991, &d«iL, Coinn»iBe, ap«|n

^ nfatoB^e JUidUm be c. I^tcf «t (1977) CA. SS8tfp.S59 (Mr. JiBtie.
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ST. KMH. INSBBANCB COMPANY <W ILUNOB, J"hfa<aS &«ar.
ndiailiinf

».

ouu'unsTmnnNGs, un,  an»tM. MMEUAL TBADBUS,
NMIOIUL PBUtUU' SI

Utt, AND T»NK BIBDSnUES, BK, i^Uhal^ GmarflUdSp

CTEAT LAKES TDBNINGS, LIB, nw.Bn» nri«(ir
V.

ALEXANDER * ALEXANDER, INC. nWAi^ flgiiritatf
isa

NOL items

MABBB BSmUNCt-U3. C«rf Wlk-im. Dhcham nd Bfmutolhu.
Tlie doctrine of nbnut toad &Mi b eaahBahcd fialnal law, appEahlc )o

<Esdoana and i^iueiuadnu In idation to » dnrtun'i'a^t
h baaaocnuie connace. To decide othenme "mddnmmettia
to ipion fimr InndBd jiEan afjndidal dednon^uie'u&e'litowof

tfia^nnul far imiftmm'ly «nd cohnnin ofirrtaltaoia.
ftnnl utoaqr- lie iatenaa afn. an mmnnl.

applicadon of to bar aider BBtum &ur.
fcd S. Fddnan (S«dnoff * Wcmer)jbr Gfnt lafat nininin ZJd.
Ili^£RI?^03Salm^h^w^*ItBF<^^wSBiManBald

(Ku*, M>hinAC«te)Jb-aAiirjm. Qi^JIL'"~~"
BMAN BAUIET DUFF, DJ.

This a a marine mnaace caae. Coimts II and m of the Second
Amended rflmpbmt aklbr rocBaun of an iiBarance poBiymdn
tte docttme of u6Briiue^yn (utmost good faith and lunu^Iasdm
nistqnrwnnitinm and nonSsdonaca whid the Di!<ni>l«"t assunds
allegedly made to the Plaintiff insurer. The Defealants ban filed a
mofiontn daniB* Comta Hand m of the Second Amended Complaint.
TIlqr aa"t fl»at"6a"B«« Jidda not appBcabIe and (bat, unr&i^,

v&amsoctam> of in&uuy good fahh m nsuraiice amtiacb gw-
ons this Ssfmte. Under dm doctrine, the DefendanB asert dnt die
HamtSta* Brt atated a dann for relief For the fi)n<nring laams,
the anotion to 'fen»w« h dnued-

L Rirlte»n|«iiao(tth«|niia, «n«fcplknaiddliaa»aUetnfei ausdnm

ttndnanadMncdtn8. &i,tBKm^auduWn(htAAtllnrtfflln;3AJUn(
Aalfct «< ftacatm: CW 2d 1U37 pd cd. 1990).'


