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L)'Ihe Cameroon Biitrral System

T'he nrle is fot a country to have ofle s)rstem of larvs.

But Cameroon is an exceptional bijural system with the llnglish Common Larv operating in the

trvo anglophone regions of Noth West and South '§ÿest and the French Civil Larv operating in

the eight francophone regions of Adamaoua, Centre, F)ast, Far North, Iittotal, North, West and

South. 'fhese systems of lan, expandecl to Cametoon through colonisation by conquest.

1.1 The Common Lav SJrstent

'fhe Common Law familv embraces the lar.v of England and legal systems of the English type. It
has cefiain features rvhich make it peculiar.

First, it is basically a judge macle lar,v. T'he Common Larv rvas for:rned primarily by iudges who
had to resolve individual clisputes.

Seconcl, the lega1 rule in the Common l,arv sÿstem is one which seeks to provide the solution to
the case in han<l. It cloes not seeh to formulate a gereral rule of conduct fot the futrrre.

T'hree, rules relating to the administration of justice, ptocedure, evidence and execution of juclicial

decisions have, for Common Larv jurist, an intetest equal, or e\ren superiot, to substantive tules

of trarv. Common Law attaches a lot of importance to adjectival law. Engiish Larv was conceived

essentially in the light of litigation and so is more concerned with the administration of iustice.

This is rvhy guiding ptinciples such as "fair trial" and "clue process of lalv" are cefltral to English
Law.

Four, and finally, the Common Law ptocedure is accusatotial and is essentially oral.

In Cameroon the received English Law consists of:
- The Common l,aw;
- The docttines of equity; and
- 'fl-re statlrtes clf general application in fotce in Iingland as ofJanu^ry 1,1900.

The curent general larv of anglophone Cameroon comprises:

- Received extraneous basic lar,v (as listed in the preceding paragr^ph);

- Ilnactments by the English Coloniai l.egislative Âuthority; and

- Jlnactments by the national legislative authority since independence;
- Intetnationaltteaties"

1.2 The Ciwl Law S-vsrem

T'he French Civil Law rvas inspired by the ltoman Law of old. It has certain special marks which
make it stand out as a system of law in its orvn right.

One, the French Civil l,arv procedure is inquisitorial and is essentialiy written.

l'rÂ,o, in the Ftench Civii l,arv the ruie of law is elabotated by legal scholars and 4ot judges.

Three, the French Civil Larv has el,olvecl as an essentially private larv, i.e., as a means of tegulating
private relationships between individual citizens. 
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Four, the legal rule is much more abstract than in common Law.

Five, and {inally, all Civil Larv jurlsdictions have adopted the legal technique of codification.
French law stands out as the prototype of the Civil l-aw system of luro, because the Napoleonic
codes have served as model codes for other countries.

The current general larv of francophone cameroon comprises:
- The received French Civil Law;
- Enactments by the French Colonial Legislative Âuthority;
- Enactments by the national legislative authority since independence; and
- Internationaltreaties.

The translocation of the Common Law and the Civil Law to Cameroon eadier last century, has
cleated differences between the legal taditions of England and France where they originateà and

1n1t 
of Cameroon into which they were expofted. Today, modern Cameroon municilal larv is a

hybrid, indeed a modified version of the received laws, peculiarly adapted to its Cametoon
environment. N{oteovet, it is also a novel blend of local and imported laws and intemational
treaties,'harnonised and integrated together. In other r,vords, *" urè witnessing the emergence of
1 new species of Common plus Civil Law, a specifically Cameroonian Commorr/Cirril lur"
defined, forufied and elaborated by local legislation and decisions of Cameroonian courts.

Ftom the foregoing it can be seen that, the substantive laws being virtually the same in essence
(received laws ftom colonial masters, eûactments by the càlonial llgislative authorities,
enactments by the national legislative authority since independence and international treaties) the
main diffetence between the Cameroon English Common Law and Cameroon French Civil Lar.v
is procedural.

2) The Law Governing Ship Arrest in Cameroon

Tlre law govetning ship affest as a conservatory measure is the CEÀ,{,{C (Communauté
Economique et Monétaire de l'Âfrique Centrale) lv{erchant Shipping Commuàity Code of
22/07 /201,2 (the code). This international treaty was inspir"a ifri.ày by the International
Convention of 1999 on the Artest of Ships and the Bruisels Convenrion of 1952 on 6re
Unification of Cetain Rules on the r\rrest of Ships.

The code defines ship arrest (as a conservatoly measure) as, arrest for security pending a
substantive matter or the procurement of the executoly formulae. It is the i.-porury
immobilisation of a ship by a claimant (presumed creditor) foiiowing a court order to that .if..t.-

2.1 Obiect of arest

Âccording to the code (Art 144) the object of arrest shall either be:
- The ship which caused the maritime claim to arise or,
- A- sister ship, meaning any othet ship belonging to the person who was owner of the ship

rvhich caused the maritime claim to arise at the Lme the maritime claim arose. That is, if the
ship which caused the maritime claim is not available (destroyed, sold out or missing in the
high seas) any other ship belonging to the maritime debtor ut th. time of rhe arrest prà..d.rr.
would be arrested, or subject to arrest.

The oniy exception to the object of arrest is a ship belonging to a State or exphited by a State,
which cannot be arreste d if, at the time the maiiti*. cluiÀ arose, it was dàirrg exciusively a
government (and not commercial) service.

2



2.2 Erscenue

open).

Ship arrest in (,ameroon is clclne by wa1, of petition ('tec1uête" in-Iirench or motion ex pafte m

trnglish) t.o the presicient of the competÉnt cà-urt rvtro'clecicres on the same in the forrn of a court

orcier (.orclonn 
^trce,, 

in French or liuling in llnglish) aftet seeking the opinion of the competent

N{ariti,re Àuthodt1, (trre Deparrnrenr àî nt.tànant Sl-ripping Àcl. Inlanc{ waterwal's of the

\,Iinistry of 'l-ransport). T'he scheclule to this petition ut. 1âicoiuse)-iustifying documents' one of

§,hich shall be a notice to pây, adclressed b), the claimant to the debtor, which notice r'vas eithet

simply igflorecl or, tire claimant rvas not sutirfi.d rvith any teaction the clebtot might irave shorvn'

-fhe other justifinng clocuments s,ourlcl include, but not timitect to, ancl not exclusively, the bill of 
,

tading and the marine sun-ey report'

r\s soon as the maritime ciebt appears justified (if on\, in principle) the ruiing is granted' In

practice though, the opinio. of tirà -uti,irrr" authority 0.-g of a consultative character) is nOt

binding on the ir.rdge.

petitions in vier,r, of ship arrest are filed on clear clays (1\{ondays-Fridays) during rvorking hours

(7.30a.n-r.-3.30p.m ,rr, ,o long as the private secretariât .rf tn. piesiclent of the competent cotttt is

If allorved to mo\re naturally (depencling lrpon the number of petitions pending the president's

attention) it coulcl take up to r-\r/o weeks Tbr'rlr. petition to be granted (or reiected)' But if yor'r see

the private secretary (and tark ,,conr.incingry") ÿour p.etition would be put on top for the urgent

attention of the president, rvho may olro 1]" Ét.r.rt.d in such a fde' In effect' we ha'e often put

pfessure and obiainecl artest orders within hours of receiving instruction"

2.3 furisdiction (ratione mated ae)

According to Àtt 150 of the cocle, ship arrest as 
. 
a conserwatory measufe is orderecl by the

competent court in the form of o ,,-tlir.g .rpo., a motion ex-parte. \x/hich is this competent court?

The cocle cloes not specify" This is the more reason ,".o..ir. must be made to section 15Q) of

larv no 2006/a15 0f 2g /12/2006 0n Judiciai organisation of cameroon, rvhich provides that, the

President of tire Court of First In'.stance (me-aning lüagisttates Court) or the iudicial officer

designatecl by irim shall have jurisdiction to fllle-on motions ex-pafte (or ordonnances suf

requêtes in French).

There are fiYe sea ports (f)ouala, I«ibi, Limbe, Idenau and Tiko) and one river pott (Garoua) in

cameroon. Âlt theise pori, fall within th" t.rritodal iurisdiction of the respective courts of Fitst

Instance.

I, the spirit .f trre code however, any court of frirst Instance in cameroon is competent to issue

an arrest order against any ship rvithin cameroon territorial waters. I think in practice rve only

seize the port-toiv, .nr.i, of Douzrla, 'filio, Limbe, Buea, Iftibi and Garoua for pulposes o[

cc;nvenience, especially if a visit to the locus in-c1uo has to be made'

While some of these courts are in the Civil Law iurisdiction, others are in the Common I-arv

jutiscliction.

.,Requête,, in etymological French is "perition" in English" In the French civil I-arv jurisdiction'

the petitioner prepares the petition *rri.t, is essentia[], a ,rarrative of tire facts of the claim and
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the law. Âttached to this petition are documents to justify the maritime claim (Bill of Lading,
maritime survey report, ancl formal notice to pay, in a rypical case). These documents must either
be originals ot certified true copies. To the petition -.mi be affixed a fiscal stamp upoo filing. To
the "ordonnance" is also affi-red a fiscal stamp. Although no filing fee is chargà .utegori.illy, a
refundable "ordonnance" fee is deposited always. Of àurse being a non-disfutable [ro."drrr",the adverse party is not put on notice. The applicant also propor., (the wordings of; the
"ordonnance" for the judge to simply append his signature theràto if, irom tfre pJtition ancl
justi§'ing documents, the maritime claim appeaïs justified in principle pursuant to article 150 of
the code. Here it is pr.rrely a documentary procedure.

If the petition is rejected, the judge would not sign the "ordon flaflce" and usually gives a reasori
on a small note written in red attached to the petition as a rule of thumb. The "orJonnance" fee
is teftrnded, but the applicanr loses the fiscal sramps (akeady affi-xed).

Orrce he srgns the "otdoflflance", it is dated and formalized, and. a fiscal stamp affixed thereto
when the petitioner comes to collect ("expeditions') stamped copies thereof. Wt it. the originai
"ordonnance" signed by the President remains in the courti file, the "expéditions" are signedand
issued by the Registrar-in-Chief.

At the bottom of the otdonnance is 'uvritten "Cette ordonnance sera executé par provision sur
minute àYaît entegistrement" which when loosely translatecl into English reads "this order shali
be executed forthwith before registration". \ü7ith this, the applicint moves straight to the
slreriff/bailiff for him to execute the "ordonflance" by serving ,u-. on the captainof ire vessel.

Indeed the civil law procedure of "ordonnance sur requête" is designed to move quickly in a
veritable attempt to be expeditious and expedient. With a ready-made rordonnance,,, à appli.arrt
could even meet the iudge an)'where (atong the corridors) to sign for the forme, * pro..ed to
the court registry only for formaltzatton.

4) The ship arrest procedure of motion ex-parte

In the English Common Law jutisdiction of Cameroon, the applicant prepares a motion paper
notiÿing a hearing date (to be confirmed by the Registrar-irr-ihiet) anà his prayer(s) numbered
in Arabic numerals. Attached to the motion paper is an affidavit in ,r.ppom thereof"

This affidavit is made up of statements of fact (and facts only) numbered (in Arabic numerais) in
paragtaphs deposed to by the applicant or counsel and swàrn to before the Commissioner of
oaths - the Registrar-in-Chief of the Court. Attached ro the affidant are documents (rnere
photocopies are allo-wed) in support of the maritime claim, numbered alphabetically. Upon àirrg,
a non-tefundable fiiing fee is payable and the amount depends on th; number of Ëxhibits as
numbered. Being â motion ex-parte, the adverse pârty is ,.oiput on notice.

On the date of hearing, the applicarit moves the court (either in open court or in chambers) and
the matter is adjourne{ f9r ding to any near future date or the .u.rr. day depending upon the
pre§sure pur on the judge by the applicant.

The judge drafts the ruling before handing it down. If the affesr is ordered, the applicant has to
follorv up fot the ding to be tlp.d an<t signed by the judge and the Registrar-in-Cfrief.

At the bottom of the ruiing may (or may not) be written "This order shaii be executed
forthwith". "May (or may not)" because, unlike in the French civil law procedure wherein the
"ordoflnanc." by dint of ptactice is drafted by the appJicant in a given fàr*at,'neither practice
nor procedure has ptovided a particular content for ihe ruling to Ëave in the English Càm-o.,
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Larv slrstem. The ltegistrar-in-Chief rvould usually insist that the ruling must be registered. A
ruling fee is payable.

Incleed the Common La'nv proceclure of ex-parte motions is designated tcl achieve delay. There

are cases rvhete the headnpl of an ex-parte proceeding has been adjournecl man)r times (or a

couple of time, to be firir) and the applicant is fotcecl to relax unduly (out of sheer frustration) in
the face of an othenvise Lugent situation.

5) Biase<l nature of the maritime cocle

Tlre Merchant Shipping Cornmunity Code of 22/07 /201.2 rs applicable to the CEÀ'IAC region'
con-rprising: Carneroon, Centtal ,\frican Republic, Congo, Gabon, Equatorial Guinea and Tchad.

With the exception of the trvo Anglophone tegions of Cameroon and Equatorial Guinea, this

rvhole community is Flench-speaking. So the code, initiaily conceived in French, remains in
l.'rench. I do not know anybody rvho has ever seen an English version. Indeed some of the cotltts
in the Linglish- speaking regions o1'Cameroon are not e\ren av/are of its existence. In effect, in
matters of ship arrest, they sfiil âpply the Supreme Court (civil procedure) Rules, Cap 21'1', 1948

lldition, of the Larvs of Nigeria. Ordet 34 of these r-r:les empo\À/ers the F{igh Court to entertain

motions (on notice and ex-parte). Its order 22 (on Deter-rtion of Ships) empo§/ers the Higir Court
to order the arrest and detention of any ship about to lear.e the jurisdiction.

In 2007 in the matter of M/\z Nadine Coriett vs Col. Eyong Tabong, the Court of First Instance,

Tiko, ordered the arrest of the ship in ignorance of the Merchant Shipping Community Code and

rvhen rve filed a motion under the code to discharge the order, the court disregarded the code

and our application rvas dismissecl. So each time we har.'e to app\r for the arrest of a ship before a
court in the English Common Lar,v jurisdiction, v/e start by providing the court a copy of the

cocle" Yet there is sometimes a problem of ttanslation into trnglish which beder,rils interpretatiofl.

Itirom the foregoing, it can be seen that in purely Private International Law terms, (whete a legal

s)rstem is said to coincide with a country) Cameroon is made Llp of tlvo counffies, to rvit:

- The Cametoon EngLish Common l-211, jurisdiction and

- The (lametoon French Civil Law juriscliction.

6) Granhic dissimilarities of the one Drocedure to the other.

Cameroon English Common Law Cametoon French Civil Law

1 Procedr-rre is commenced by motion ex-parte.
Procedure is commenced by "Ordonnance
sut requête."

2
'fhe motion paper and srvorn affidavit are made
of facts and facts alone.

The unsrvom "requête aux fins de saisic"

comprises facts and an admixture of larv.

3 "fhe exhibits may be mere photocopies
The "pièces jointes" must be either
originals or certifiec{ copies.

4
The motion paper does not have to have a

fiscal stâmp.
The "tequête aux fins de saisie" must har.e

a fiscal stamp.

5 À non refundable filing fee is payable.

'lllrere is no categotic l filing fee. There is

rather a refundable deposit for the
t'ofdonnaflce." I

6
À hearing date is fixed with possible
acljournments.

No hearing date is fixed
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l À{atter may (sometimes) be heard in open
Court and decision rendered in open court.

Tire ordonnance is

chambers.
al'uvays signed in

B The applicant moves the court. The applicant does not need to be heard.

9 The nrling is drafted by the judge.
The ordonnance is ready-made by the
applicant and presented to the judge for
signature.

10 The judge's secretary tÿpes the ruling. The judge's secretary has no typing to do.

1,1,
The ruling is signed by both the judge and
Registtar-in-Chief.

The ordorirrance is signed by the judge
alone and the Registrar-in-Chief only signs
stamped copies (expéditions in French)
thereof.

12

The word "forthwith" rrray not even appear at
the bottom of the ruling. The Registrar-in-
Chief generally insists the ruling must be
registered for him to affix the executory
formulae on it.

Ât the bottom of the "ordonnance" is
written "... execution par provision sur
minute avant enregistrement" meaning
"execution forthwith before registration."

13 'Ihe ruling is sometimes registered. The otdonrrance is nevet tegisteted.

14
Tlre slreriff /balliff wants to see the executory
formulae before proceeding with execution.

The sheriff/bailiff does not need to see the
executory formulae before proceeding
with execution.
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When an application is made under the
Supreme Cout (civil procedure) rules, in
ignorance of the Merchant Shipping
Community Code, the opinion of the maritime
authodty is not required.

The opinion of the Maritime Âuthority is

alwavs sought.

1,6

The procedure to har.e the court discharge its
ruling is by way of motion on notice which
does not require leave of court.

The procedure for the court to set aside its
ordonnance is by way of "référé d'heure à
heure" which requires leave of coutt.
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The arrest order is within the jurisdiction of the
President of the Court of First Instânce
(Àtlagisttates Court). Yet the President of tire
High Courts have been seen to entertain
motions ex-parte and motiorrs on notice on
matters of ship arrest.

The arrest order is the exclusive
jurisdiction of the Ptesident of the Court
of First Instance being the "lrg. des

requêtes" (or petition judge).

1B

The ruling, although an interlocutory measure,
is rendered in the name of the people of
Cameroon.

The ordonnance being a ptovisional
measure, is not considered a judgment, so

not rendered in the narne of the people of
Cameroon.

1,9 lfhe language of the procedure is English. The language of the procedute is French

20
The ptocedure of motion exparte is designed to
achieve delay.

The procedure of "Ordonnance sur
requête" is designed to be expeditious.

Presented dwrirug rhe 8th Shipareil.t'om Conferenæ (2 to 4 lune 2011), ho.rted @t
Vardiku dy Vardikot Club HorelCasino Loutraki, nearAthenl by

Barrister Feh Henrl Baaboh, E.rr1. With The reui.rion oJ-the maritime code on 22 / 07 / 201 2 thb paper hat beeru

tpdated accordingfl. .'
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